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Misri Lai of the foreclosure proceedings. On the strength 
and ^another q£ these copies it seems to have been argued that 

Hari the defendants were estopped from setting up the 
Parshad and foreclosure proceedings as a defence in the pre- 
Ved Parkash sent sujt f0r redemption.

Falshaw, J. In the first place it is difficult to see how this 
point was allowed to be raised without the plain
tiffs being made to alter their pleadings and with
out framing an issue on the point and in the 
second place it is difficult to hold that the defen
dants are in any way estopped. The order of the 
Sub-Judge leaves in obscurity the exact nature of 
the dispute between the parties since, although 
the point before him seems to have been whether 
the house should be permitted to be sold or not in 
execution, the first part of the judgment clearly 
refers to the decree being executed as one for 
possession of the house in dispute, and the latter 
part of the judgment refers to the decree as being 
not a simple money decree but one “to enforce 
the mortgage of 1887,” which I find incompre
hensible. Moreover the statement of the law 
given by the Pleader representing the defendants 
appears to be wrong in view of my discussion 
above on the effects of foreclosure proceedings 
and no party can be estopped by a wrong state
ment by counsel on a point of law. The result is 
that I dismiss the appeal, but in the circumstan
ces leave the parties to bear their own costs in 
this Court.
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Held, that the husband when he appeared before the 
Magistrate stated that he was unable to make the payment. 
No written statement was filed and no prima facie case 
was made out in such an application which could form the 
basis of adjudication between the parties. To merely say 
that the husband is unable to pay is not a sufficient plea in 
bar to an application  for arrest in execution of an order 
made under section 488 Criminal Procedure Code.

Revision against the order of Shri Dharam Pal Pas- 
richa, exercising the power of Magistrate, 1st Class, Giddar- 
baha in the Ferozepore District, dated 20th February, 1954 
ordering Pala Singh petitioner to undergo simple imprison- 
ment for a period of one year or until he pays the main- 
tenance due to Shrimati Ram Kaur, whichever is earlier.

The facts of this case are as follows: —

The Resident Magistrate, Giddarbaha, by his order 
dated 17th July 1951, granted a maintenance al- 
lowance of Rs. 35 per mensem under section 488, 
Criminal Procedure Code, to Shrimati Ram Kaur, 
hereinafter referred to as the petitioner, against 
her husband Pala Singh, hereinafter referred to 
as the counter-petitioner. The petitioner took out 
two separate execution applications for arrears of 
this maintenance allowance, namely one on 7th 
September, 1952 for the arrears from 8th March, 
1951 to 7th September 1951 and the other on 8th 
April, 1953 for the arrears from 8th September 
1951 to 7th April 1952. In each of these execution 
applications a warrant of attachment against the 
property of the counter-petitioner" for realizing the 
arrears was ordered to be issued, but remained 
unexecuted in spite of various adjournments. On 
25th January, 1954, in the execution application 
filed on 8th April 1953, the learned Magistrate 
ordered that since the counter-petitioner was 
evading payment of the arrears and there was no 
other way to realize the arrears, a warrant of ar- 
rest be- issued against him. The counter-peti- 
tioner turned up on 20th February 1954 in each 
execution case and in each case the learned Magis- 
trate ordered that he had every reason to believe 
that the counter-petitioner was avoiding the pay- 
ment of maintenance allowance due from him and
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therefore ordered that the respondent be sentenced 
to undergo simple imprisonment for a period of 
one year in the earlier instituted execution case 
and seven months in the later execution case. The 
counter-petitioner has filed a revision petition 
against the order of his imprisonment in both 
the execution cases. Since the two revision peti- 
tions turn on the same questions of law and fact, 
they can be conveniently disposed of by a single 
order.

The records of this and the connected revision petition 
are forwarded to the High Court for revision on the follow- 
ing grounds: —

Under section 488, subsection (3) of the Criminal Pro
cedure Code, the Magistrate can issue a warrant 
of attachment or arrest or order imprisonment for 
levying the amount due only if the person ordered 
to pay maintenance allowance fails without suffi- 
cient cause to comply with the order. That neces- 
sarily implies that a respondent can always ap- 
pear before the court, even after an order under 
subsection (1) to section 488, Cr. P.C., has been 
made against him for making the allowance to 
his wife or child, as the case may be, and show 
cause against the arrears being levied by his arrest 
or attachment. That further implies that if the 
respondent appears to show cause he should be 
given an opportunity, if necessary, to substantiate 
that cause. It nowhere appears from the pro
ceedings in either execution application in this 
case that any prior notice was given to the res
pondent to show cause against the levy of the ar
rears or against his arrest or imprisonment. He 
appeared on 20th February 1954 in court and it 
does not appear that he was allowed any op- 
portunity to file objections in writing in court. It 
appears from the final order of the Magistrate 
sentencing the counter-petitioner to imprison- 
ment in each case that Pala Singh counter-peti- 
tioner pleaded inability to pay the maintenance 
due from him. It is therefore clear that Pala 
Singh had alleged that he was unable to pay the 
arrears. In other words, he had pleaded that he
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was destitute. To send a man who is really desti
tute to imprisonment would be against our 
humane laws and our constitution if the counter- 
petitioner could show that he was really destitute 
and unable to pay the arrears of maintenance, 
that would have been sufficient cause for his non- 
compliance with the Magistrate’s order making 
the allowance. The proceedings of the Magistrate 
in each case suffer from the material defect that 
no notice was given to the counter-petitioner to 
show cause against his arrest or imprisonment 
and no opportunity was given to him to show and 
substantiate such cause. It may be noted in this 
connection that the maintenance law under sec- 
tion 488, Cr. P.C., as it originally stood has been 
overhauled by amendments introduced into that 
law, and the law as it now stands provides for an 
opportunity to be given to the counter-petitioner, 
even after an order has been made under sub-
section (1) to section 488, Cr. P. C., actually 
making the maintenance allowance to show cause 
why the arrears should not be levied from him 
and why he should not be imprisoned. If any 
authority is needed in this connection, see 26 Cr. 
L.J. 953. As remarked in this ruling, there may 
be pleas which have already been covered by the 
order making the allowance itself, for it can very 
well be that the plea raised by the counter- 
petitioner after an order for levy of the arrears 
has been made against him, may have already 
been raised by him in the original petition under 
section 488, sub-section (1) Cr. P, C. In such a 
case the plea has already been considered and the 
Magistrate can very well hold that there is no 
force in the plea as repeated before him. All the 
same, it is for the Magistrate to decide that plea 
after giving the counter-petitioner opportunity to 
show full cause. I have seen the original record 
of the petition filed by Shrimati Ram Kaur in 
which the maintenance allowance was allowed to 
her. There is some material on the file to show that 
the counter-petitioner owned some land. While 
the petitioner had alleged that the land was 100 
ghumaons in area, the respondent led evidence 
to show that he owned only 40 ghumaons of land,



which was Barani and yielded very little income. 
However that may be, this aspect o f  the case 
was never discussed by the learned Magistrate, 
and a man, who is well-to-do at one time may, 
for reasons beyond his control, become destitute 
a year after. At any rate, the counter-peti- 
tioner’s plea of destitution raised by him before 
the Magistrate when he appeared in the execu- 
tion case must have been determined by the 
Magistrate before he could be sentenced to im- 
prisonment for default of payment o f the arrears 
of maintenance. In my view of the case the 
counter-petitioner should have been given a 
regular opportunity to file all objections that he 
chose and he should not have been treated 
so unceremoniously as he was, namely, orally 
heard, condemned on the spot and sentenced. I, 
therefore, hereby recommend that the order of 
the Magistrate in each case sentencing the 
counter-petitioner to imprisonment dated the 
20th February 1954 be set aside and the case 
remanded to the trial Magistrate so that in view 
of the above remarks he may give the counter- 
petitioner an opportunity to show cause against 
his arrest and imprisonment and after determin- 
ing the pleas raised by him make the final order 
in accordance with law and justice.

C. L. L akhanpal, for Petitioner.

R ajinder Sachar and N. S. K eer, for Respondent.
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Order of the High Court

Kapur, J. K apu r , J. These are two references made by
the learned Additional Sessions Judge of Feroze- 
pore recommending that the order of the Magis
trate of Giddarbaha, dated the 20th of February 
1954, ordering the present petitioner to be detain
ed in jail for one year and seven months in exe
cution of two orders of maintenance under section 
4S8, Criminal Procedure Code, be set aside on the



ground that the present petitioner was not given 
an opportunity to show cause as required under 
section 488 of the Criminal Procedure Code.

The husband Pala Singh was ordered to pay 
maintenance to his wife Ram Kaur of Rs. 35 per 
mensem by an order, dated the 17th July 1951. As 
the amount was not paid the wife took out exe
cution for maintenance for two periods on the 7th 
of February 1954, the periods being 8th March 1951 
to 7th September 1951 and 8th September 1951 to 
7th April 1952. Of the latter period the exe
cution was taken out on the 8th April 1953. As 
nothing was recovered as a result of attachment, 
the Magistrate ordered the arrest of the present 
petitioner, the husband.

When the husband appeared he simply stated
that he was unable to pay the maintenance. He 
made no application at least none is available on 
the record, and it is not clear what was the ground 
on which the inability to pay was based.

The learned Sessions Judge was of the opinion 
that merely on the husband’s oral statement that 
he was unable to pay the learned Magistrate should 
have given him an opportunity to show cause and 
he relied upon a judgment of the Madras High 
Court in Theetharappa Pillai v. Meenakshi Ammal 
(1), where it was held that the words ‘sufficient 
cause’ as used in clause 3 of section 488 required 
the Magistrate to use his judicial discretion having 
regard to all the circumstances and that such dis
cretion should not be fettered by any 
definite rules. In the present case this ruling is, 
in my opinion, wholly inapplicable. The present 
petitioner when he appeared before the Magistrate 
stated that he was unable to make the payment.
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Pala Singh 
v.

Shrimati 
Ram Kaur

Kapur, J.

(1) 26 Cr. LtJ. 053
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Pala Singh No written statement was filed and no prima facie
Shrimati case was made out in such an application which 

Ram Kaur could form the basis of adjudication between 
~ j  parties. To merely say that the husband is unable 
ir’ ' to pay is not a sufficient plea in a bar to an appli

cation for arrest in execution of an order made 
under section 488. As a matter of fact the order of 
the learned Additional Sessions Judge itself shows 
that the present petitioner, the husband, possesses 
at least 40 ghumaons of land, although it is stated 
that the land is barani and yields no income. No 
affidavit was filed before the Magistrate, nor has 
it been filed here to show as to what the income of 
40 ghumaons in Muktsar Tahsil is, and I have no 
reason to doubt that when the Magistrate made the 
original order of payment of Rs. 35 a month as 
maintenance it must have been done objectively 
and not as a result of subjective determination.

In my opinion no reason has been shown as 
to why the order, of the Magistrate should not be 
carried out but in the circumstances I think it 
would be proper that I should allow to the peti
tioner three months’ time in which to make the 
payment and if it is not so made it will be open to 
the Magistrate to send the present petitioner to 
such a term of imprisonment as he thinks proper 
but it should not exceed a period of six months in 
the aggregate.
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GULAB SINGH,—Respondent.
First Appeal from Order No. 35-D of 1954 

Displaced Persons (Debts Adjustment) Act (LXX of 
1951)—Section 36—Promissory note executed at Rawalpindi 
on the 16th September, 1946—Both the debtor and the 
creditor displaced persons—Limitation for suit expired on 
the 15th September, 1949—Application by the displaced


